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Dear Max:

[ am writing to express my coocern about the evolving language of H.R 3005, the
"Bipartisan Tradc Promotion Authority Act 0¥ 2002.” I understand that you intend to
offer an amendment 1o your bill thst would direct United States trade negotiztars 1o
adopt, a8 one of the trade negotiating objectives, ensuring that “foreign investors in the
United States are not accorded greater rights than U.S. investors in the United States.” |
applaud this positive change in the bill, but remain concerned that the amendment would
not be adequate to protect U.S. sovereign interests and preserve the authonity of the U.S.
goveminent at all ievels to enact and enfolce reasogable measures to protect the public
welfare.

The fundamental difficulty lies in the facl that United States” law itself is subject lo @
varicty of conflicting interpretations. Assuming foreign arbitrotion panels would be
willing to attempt to enforce U.S. legal standards, as oppascd to international legal rules,
the question remains: how would they interpret U.S. law and what would be lwe rernedy
if they misinterpeeted U 5. Jaw?  Foreign arbitrators commonty would not be U 5.
citizens and would not be trained in U S. law and, therefore, would not likely be
competent to interpret and apply 11.S. law. In addition, prnel membery would possess
none of the hasic atrributes of judicial independence which we cemand of judges on
United States federal and state courts; arbitrators would apparently be salected on a case
by casc basis and, unlikc fedcral judges, for example, could maintain extensive private
legal practices while serving as arbittators. Whereas federa) judges are gelected by the
President with the advice and consent of the Scnate, panel members would presumably be
choscn, as under NAFTA, through a combination of sciections by the foreign clairants
themselves, mid-leve! officials in the federal agencies, and internationa) {nsatutions such
as the United Nations or the World Bank.
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Furthermore. the decisions of the arbitration pancls would not be subject to meaningful
review by U.8. courts while, on the other hand, these panels would have the authority to
declare U.S. court rulings in violation of intemational law and grant foreign investors
monetary damages against the United States based on U.S. court rulings. In short, under
this regime, foreign arbitration pancls, composed largely on nor-U.S. citizens and non-
U.S. lawvers, would become the courts of last resort to resolve domestic legal 1ssues of
viwl importance to all Amenicans.

1 recommend that you suppor further ¢fforts 16 improve the pending wade bill. In
particular, | urge you to support efforts to ensure that forcign investors cannot invoke the
investor-state mcchanism to challenge rubings by our federal and state counts. I frankly
helieve an overwhelming majority of the American people and Montanans would react
with outrage to the jdea that an otherwise final and definitive ru)ing of our domeshe
courts could be reviewed by foreign arbitration panels and could provide the basis for
money claims againat United States taxpayers. Secondly, 1 aege you to support efforts to
cstablish an effective mechanism to empower our courts to overtum foreign arbitration
awards againgt the United States if and when the pancls issue decisions that arc
inconsistent with our laws as mterprcted by the United States Suprome Court and the
highcst state courts. .

Thank you for consideration of these concerns.

Very tryly vours,
s /
McGRATH
Attorncy Generai
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